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The Right to Convert:
Where the First Circuit Went
Wrong in Marrama v. Citizens
Bank of Massachusetts

JENNIFER L. SAFFER"

I. INTRODUCTION

With its opinion in Marrama v. Citizens Bank of Massachusetts,' the
United States Court of Appeals for the First Circuit became the eye of a
storm over the proper meaning and application of § 706(a)* of the Bank-
ruptcy Code. The Supreme Court has granted certiorari in Marrama and

will soon likely quiet this particular storm.’ Given, however, the signifi-
cant issues about the proper interpretation of statutes and the scope of the
bankruptcy courts’ presumptive authority and inherent power raised by
the First Circuit’s opinion, it is likely that the Supreme Court’s resolution
of Marrama will have implications well beyond the parochial issue of a
Chapter 7 debtor’s right to convert his or her case under § 706 of the
Bankruptcy Code to a case under Chapter 13.

Marrama and other cases like it are paradigmatic of the tension between
the desirable goal of preserving the integrity of the bankruptcy system and
the proper limits of judicial function. In their attempt to protect the bank-
ruptcy system, these cases create a specious ambiguity from statutory lan-
guage that is painfully clear on its face as a predicate to allowing bankrupt-
cy courts to exceed their power. Even where, as is often the case, a court’s
motivation in doing so is the laudable one of curtailing a debtor acting in
bad (or at least not good) faith, it is neither appropriate nor, in the particular
context of the right to conversion created by § 706(a), necessary for bank-
ruptey courts to exceed their proper limits as Article I courts.

* Jennifer L. Saffer is the principal of J.L. Saffer, P.C., a New York City law firm focusing on
bankruptcy and commercial litigation. Many thanks to Professor Richard Lieb for his patience
and insights. Thanks also to Murray R. Markowitz for his editing, and to my assistant, Velda
Johnson, without whose dedication this article could not have been written.
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Myriad cases hold that § 706(a)* gives a debtor a one-time, absolute
right to convert its case to a case under Chapter 13 provided only, as
clearly stated in § 707(a), that the case has not been converted previously

to Chapter 7 from another chapter and, as clearly stated in § 707(d),’ the
debtor is eligible to be a debtor under Chapter 13.

These cases rely on the obvious or plain meaning of § 706(a) and ex-
plicitly or implicitly recognize that the phrase “the debtor may convert” is
wholly permissive, conferring on the debtor an absolute right to convert

if the debtor so chooses.®

Congress said what it meant in § 706(a). That section’s absolute right
to convert should not be viewed as a boon for bad faith debtors. Rather, it
is a legislative recognition that Chapter 13 is better for creditors than
Chapter 7 is. Creditors in a Chapter 13 case are certain to receive at least

as much under a plan as they would receive in a Chapter 7 liquidation.” In
BAPCPA, Congress overhauled both Chapter 7 and Chapter 13 to favor
the latter over the former and thus to ensure that unsecured creditors of
individual debtors would receive distributions from the debtor’s postpeti-

tion wages, which they would not receive in Chapter 7.® By precluding
individuals with a monthly income above a rather low level from becom-
ing debtors under Chapter 7, leaving Chapter 13 and repayment from

postpetition wages as the alternative,” Congress leaves no doubt that it in-
tends for Chapter 13, with its generally much greater recoveries, to be
more accessible than Chapter 7. Interpreting § 706(a) the way that it is
written fulfills Congress’s legislative determination to encourage Chapter
13 over Chapter 7.

Marrama joins the great number of cases holding that § 706(a) does
not give the debtor an absolute one-time right to convert in the absence of

a previous conversion to Chapter 7 from another chapter.'® This line of
cases implicitly or explicitly interprets the phrase “the debtor may con-
vert” in § 706(a) to mean that “the right to convert is merely presumptive,
and may be exercised only if the debtor meets the preconditions for eligi-
bility established in Bankruptcy Code § 109(e), or even then only in the
absence of other exceptional circumstances.”"!

Like Marrama, these cases obfuscate or ignore the clear meaning and
intent of § 706(a) in an admirable but ultimately misguided attempt to
protect the integrity of the bankruptcy system and to prevent abuse by
curtailing the absolute right granted to Chapter 7 debtors, rejecting con-
version in cases of “exceptional circumstances” or “bad faith.” Whether
somewhat covertly, like the First Circuit in Marrama, or expressly as in
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other cases,'? these courts ultimately rely on notions of “presumptive” or
inherent power run amuck to “fix” a perceived problem. In so doing, they
exceed whatever inherent power the bankruptcy courts may have and en-
croach on fundamental notions of separation of power.

The First Circuit’s opinion in Marrama, like other cases of its ilk, con-
torts the plain meaning of § 706(a) and instead relies on various overly
expansive notions of inherent power—not properly used to circumvent
clear statutory meaning and intent—to support an invisible, extra legisla-
tive, and exceedingly amorphous “good faith” requirement as a precondi-
tion to a debtor’s exercise of his or her right (conferred by Congress in
§ 706(a)) to convert his or her Chapter 7 case to a case under Chapter 13
of the Bankruptcy Code.

Of course, courts should not be intellectually dishonest, but given the
egregious acts of the debtor in Marrama and in some of the other “no ab-

solute right to convert cases”'® these courts were likely struggling with a
difficult tension: “how to treat a request made under a seemingly manda-
tory statute where the result may be damaging to the bankruptcy system

or the creditors in the individual case.”'* Courts should not resolve this
tension by straying into the legislative branch’s bailiwick in a context like
§ 706(a), where the statute’s language and the legislature’s intent are
clear, and particularly where the Bankruptcy Code contains other provi-
sions that amply protect the bankruptcy system and creditors in this con-
text without the need to judicially “fix” the statute in a way wholly at

odds with the basic structure of our government.'® The bankruptcy courts
do not (and should not) have the inherent power to contravene a statutory
right to convert. It should be axiomatic that whatever inherent power or
equitable power the bankruptcy courts may have, such powers should not
be used to countermand clear statutory mandate. And § 706(a)’s mandate
is clear from the words used in it.

The Bankruptcy Code provides explicit remedies in Chapter 13 for a
debtor who converted his or her case from Chapter 7 to Chapter 13 in bad
faith. Though at first blush it may seem somewhat cumbersome to allow
conversion in a case in which the debtor’s bad faith is obvious at the time
he or she requests conversion, it is certainly not absurd that Congress in-
tended this result in drafting § 706(a). Under BAPCPA, lack of good faith
in commencing the case is an explicit bar to confirmation of a plan under
§ 1325(a)(7), and § 1307(c) allows for reconversion to Chapter 7 upon a
showing of cause. These sections are best applied in the context of the
Chapter 13 case itself. Indeed, because a Chapter 13 plan must provide
creditors with at least as much as they would receive in a liquidation un-
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der Chapter 7 of the Bankruptcy Code,'¢ it is certainly conceivable that
even where there was some type of misconduct or lack of good faith by
the debtor in the Chapter 7 case or in connection with the conversion to
Chapter 13 creditors would nonetheless choose to receive a greater recov-
ery rather than penalize the debtor for his or her bad acts. Additionally,
allowing the case to play out in Chapter 13 is consistent with the policy
and intent underlying BAPCPA, i.e., to encourage Chapter 13 cases in
preference to Chapter 7 liquidations and hence enhance distributions to

creditors.!” Courts have no business ignoring clear legislative intent ex-
pressed in plain statutory language.

As Bankruptcy Judge Clark stated in a case holding that § 706(a) con-
fers on the Chapter 7 debtor whose case has not been converted previous-

ly an “absolute right”'® to convert:

Legislation may be good or bad, far-sighted or improvident, useful
or misguided. [Judges] are, like all citizens, entitled to our opinions.
In our unique and special positions, we may even be especially qual-
ified to voice those opinions, given that we see in practice whether
or not a given statute actually works. We may even hope that the leg-
islature will respond positively to our expressed opinions with mod-
ifications to statutes that do not work as well as intended.

But we may not arrogate to ourselves the legislative role. For when
we do, we cross that line that assures appropriate separation of pow-
ers, and presume to ourselves a role that the Founding Fathers
thought ought to be entrusted to men and women who would be an-
swerable to the people for their actions. Judicial officers, by virtue of
their appointments, are not answerable to the people—at least not in
the sense that they can easily be removed should their decisions fail
to meet with the approval of the people. They ought not legislate un-
less they are also prepared to stand for election. And that they cannot

do unless they step down as judicial officers."

II. THE FACTS OF MARRAMA AND THE
FIRST CIRCUIT’S ANALYSIS

As summarized by the First Circuit, the facts underlying Marrama are

as follows?’: “In August 2002, Marrama transferred residential real estate
in York, Maine, having an unencumbered value of $85,000, to a revocable
spendthrift trust, for no consideration, and designated himself sole bene-
ficiary and his girlfriend sole trustee,” with the acknowledged intent of
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putting assets beyond the reach of creditors.?' Seven months later, Marra-
ma commenced a voluntary case under Chapter 7 of the Bankruptcy

Code by filing a petition.?> At the same time, he filed his statement of fi-
nancial affairs, wherein he?:

(1) disclosed that he was the trust’s beneficiary,
(i1) listed the value of its res as zero,

(ii1) denied making any property transfers within one year preceding
the filing of the Chapter 7 petition, and

(iv) asserted that the IRS owed him no tax refunds.**

Contrary to this last assertion, Marrama was due a tax refund exceed-
ing $11,000.%

In June 2003 the Chapter 7 trustee questioned Marrama regarding the
apparent discrepancies in his petition and statement of financial affairs.?®

Marrama did not respond to the trustee inquiries, however.?’ Instead Mar-
rama sought, pursuant to § 706(a), to convert his Chapter 7 case to a case
under Chapter 13, contending that recently he had acquired additional

rental income and gainful employment.”® The Chapter 7 trustee opposed
the conversion, contending, among other things, that Marrama intention-
ally failed to disclose in his schedules the preferential transfer of the
Maine property into the trust about seven months prior to his Chapter 7

petition, as well as his anticipated federal tax refund.” Marrama claimed
that these misstatements and omissions were inadvertent.>

The bankruptcy court held a nonevidentiary hearing®! and refused to
permit the conversion to Chapter 13 on the ground that the deceptive
statement of financial affairs demonstrated Marrama’s “bad faith.”*> Mar-
rama appealed to the BAP, which affirmed, as did the First Circuit.*?

Analysis
The First Circuit’s opinion in Marrama, like other courts curtailing a
debtor’s right to convert under § 706(a), purports to rely on the statute’s

plain meaning®* but instead relies on what appears to be deliberately
vague analysis to jettison the statute’s obvious meaning and intent and ul-
timately resorts to overbroad notions of inherent power.

The court begins its analysis by quoting § 706 with emphasis added as
follows:
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The debtor may convert a case under this chapter [viz., chapter 7] to
a case under chapter 11, 12, or 13 of this title at any time, if the case

has not been converted[,]*°

and confines its discussion of the statute’s meaning to the emphasized
words “may” and “at any time.” After discussing the two plainly ex-

pressed limitations on a debtor’s right to convert under § 706(a),*® the
court states, and promptly ignores, the principal rule of statutory con-
struction—*“[a]s always, first we must inquire whether the plain language
of subsection 706(a) resolves the interpretive issue, and, if so, its manifest

meaning must control.””>” The court, however, then immediately posits
that the court can (and, at least in the case of Marrama, presumably
should) allow the plain or manifest meaning of the specific statute to be
altered by an amorphous concept of judicially divined “overarching legis-
lative policy.” The court stated:

At the outset it must be noted that subsection 706(a) is to be viewed
in light of a fundamental canon of the Bankruptcy Code: a bankrupt-
cy court sitting in equity is duty bound to take all reasonable steps to
prevent a debtor from abusing or manipulating the bankruptcy pro-
cess to undermine the essential purposes of the Bankruptcy Code,
including the principle that all the debtor’s assets are to be gathered
and deployed in a bona fide effort to satisfy valid claims. See United
States v. Mourad, 289 F.3d 174, 178 (1st Cir. 2002) (noting that
Bankruptcy Code § 105(a) enables the bankruptcy court to “tak[e]
any action or mak[e] any determination necessary or appropriate
to... prevent an abuse of [the bankruptcy] process’). Whether or not
the Bankruptcy Code § 105(a) anti-abuse provision alone would
warrant the bankruptcy court’s decision to deny Marrama a subsec-
tion 706(a) conversion, that provision indeed looms large in deter-
mining whether Congress envisioned that subsection 706(a) be con-
strued as withholding all discretion where the bankruptcy court is

confronted with a patently abusive motion to convert. ...’

The First Circuit thus turns the plain meaning rule on its head—"“[a]bsent
plain language to the contrary in subsection 706(a), therefore, we would
be loathe indeed to disregard such an overarching legislative policy”*’—
and presumes that the court can (and should) rely on this “overarching
legislative policy” unless the court can “discern” from the statute’s lan-
guage “evidence that Congress intended to override the presumptive
power and responsibility of the bankruptcy court to weed out abuses of
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the bankruptcy process at any stage in the bankruptcy proceeding.””*” The
First Circuit’s description of §105(a)*' of the Bankruptcy Code as the
“anti-abuse” provision is patently incorrect and is itself based on an im-
properly expansive reading of that section.

The First Circuit continues its analysis by discussing the meaning of
“may” in § 706(a), which, it says, has at least two connotations:

It can simply denote that a debtor has the option to convert, or not
convert. On the other hand, “may” often suggests conditionality, signi-
fying that the event or status described is in no sense to be considered
a foregone conclusion. The phrase “may convert” may suggest that the
right to convert is merely presumptive, and may be exercised only if
the debtor meets the preconditions for eligibility established in Bank-
ruptcy Code §109(c), or even then only in the absence of other excep-
tional circumstances.... the debtor “may” succeed in an attempted

conversion, but not necessarily in all conceivable instances.**

The court then analogizes to § 1307(b), which provides in relevant
part, with emphasis as added by the First Circuit:

[o]n request of the debtor at any time, if the case has not been con-
verted under section 706, 1112, or 1208 of this title, the court shall

dismiss a case under this chapter.*

Drawing the distinction between “may” as conditional and “shall” as ab-
solute, the First Circuit reasons that § 1307(b) illustrates that Congress
knows how to confer an absolute right and limit bankruptcy court discre-
tion when it intends to, and hence,

The fact that subsection 706(a) contains no such imperative language
strongly suggests that it confers a more restricted right upon the debt-
or, and that the bankruptcy court presumptively retains its discretion-

ary prerogative to deny conversion in some circumstances.**

The First Circuit next turns to the phrase “at any time” in § 706(a)
which, it explains, means “that the debtor may seek to convert at any time
during the pendency of the bankruptcy case, or in other words, that no ar-
tificial time constraints should impede an election to convert.”* The court
notes that, had Congress intended to make the debtor’s right to convert
absolute, it could have used the more substantive phrase “regardless of

the circumstances.”*® While the court’s interpretation of “at any time” as
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temporal rather than substantive is logical in itself, the comparison of a
temporal phrase like “at any time” with the more general and more sub-
stantive “regardless of the circumstances” is not.

The First Circuit also considers, and quickly disposes of, Marrama’s
contention that the second sentence in § 706(a), which states, “[a]ny
waiver of the right to convert under a case under this subsection is unen-
forceable,” is evidence that Congress intended that a debtor cannot, under
any circumstances, divest himself of the right to convert. Instead, the
court explains that “that this sentence functions strictly as a consumer

protection provision against adhesion contracts.”*’ It seems that the First
Circuit is correct in rejecting Marrama’s contention in this regard—cer-
tainly the waiver provision cannot mean that there are no circumstances
under which a debtor can divest himself of the right to convert to Chapter
13. He obviously could, for example, by incurring debt beyond the limits
set forth in § 109(e), by converting to another chapter, or by dying. As
discussed infra, however, the first sentence of § 706(a) independently
confers the absolute right to convert as long as the conversion is not pro-
hibited by the plain terms of § 706(a) and (d).*

The court of appeals’ opinion in Marrama next harkens back to its
(faulty) premise that, absent express indication in the statute to the con-
trary, the right to convert is necessarily subject to the bankruptcy court’s

“presumptive authority... to thwart debtor abuse of the bankruptcy pro-

cess™ and examines the legislative history of § 706(a) and the underly-

ing policies of that section. The court reasons:

The present controversy over the meaning of subsection 706(a) is
traceable not to the plain language of subsection 706(a), but largely
to its legislative history, which describes the debtor’s right to conver-
sion as “absolute,” or as a “matter of right”: Subsection (a) of this
section gives the debtor the one-time absolute right of conversion of
a liquidation case to a reorganization or individual repayment plan
case. If the case has already once been converted from Chapter 11 or
13 to Chapter 7, then the debtor does not have that right. The policy
of the provisions is that the debtor should always be given the oppor-

tunity to repay his debts.*°

Focusing on the exceptions to the right to convert (i.e., § 706(a)’s proviso
that the debtor may convert only “if the case has not previously been con-
verted... to chapter 77 and § 109(e)’s debtor eligibility requirements), the
First Circuit determines that “in context the term ‘absolute’ [in the legisla-
tive history] likely constitutes a recognition either that that the debtor may

32



THE RIGHT TO CONVERT

convert once as an absolute right, but may not engage in successive conver-
sions, or that the debtor’s right to conversion cannot be waived by con-

tract.”! Again, the court relies on the absence of any explicit countermand
to the bankruptcy courts’ presumptive authority and concludes:

Nothing in the legislative history remotely negates nor undermines
the overarching principle that the bankruptcy courts are duty bound
to take all reasonable steps to preclude debtors from abusing or ma-
nipulating the bankruptcy process in order to undermine the essen-

tial purposes of the Bankruptcy Code.>?

Despite its ultimate reliance on the bankruptcy courts’ inherent authority,
the First Circuit never clearly articulates the source or scope of this pur-
ported authority.

Without discussing it in a meaningful way, the First Circuit makes a
somewhat cryptic reference to § 105(a) of the Bankruptcy Code:

Whether or not the Bankruptcy Code § 105(a) anti-abuse provision
alone would warrant the bankruptcy court’s decision to deny Marrama
a subsection 706(a) conversion, that provision indeed looms large in
determining whether Congress envisioned that subsection 706(a) be
construed as withholding all discretion where the bankruptcy court is

confronted with a patently abusive motion to convert.>

The decision also contains various general references to “the overarching

principle that the bankruptcy courts are duty bound to take all reasonable steps

to preclude debtors from abusing or manipulating the bankruptcy process.”**

As this article discusses, the court of appeals’ Marrama decision not
only ultimately fails to discern and apply the clear and correct meaning of
§ 706(a) but also applies the wrong method. By starting from the incor-
rect proposition that bankruptcy courts have a general, unexpressed pre-
sumptive or inherent power to act contrary to a statute’s clear meaning
and obvious congressional intent in order to advance what the court
hopes will further the bankruptcy system’s overarching goals except in
those cases where this presumptive authority is “undermined” by the
plain language of the statute, fundamental concepts of interpretation and
bankruptcy courts’ inherent authority are flipped on their heads.

The First Circuit’s desire to protect the integrity of the process and to
punish egregious debtor misconduct is laudable. Its tortured analysis and
disregard of the obvious meaning and intent of § 706(a), as well as its ul-
timate reliance on inherent power to override it, is not.
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III. BANKRUPTCY COURTS’ EXTRASTATUTORY POWER?

Courts and commentators have discussed various potential sources of
the bankruptcy courts’ extrastatutory power, and there has been much
spirited debate among scholars and legion divergent decisions of courts
of appeals, district courts, and bankruptcy courts dealing with whether
such power exists at all and, if so, its proper scope and application.>
While the Supreme Court has dealt with the bankruptcy courts’ extrastat-
utory or equitable powers in various specific contexts,’® the Court has not
spoken to the general question of if and to what extent the bankruptcy
courts have extrastatutory power (whether denominated “equitable pow-

2 ¢

ers,” “inherent powers,” or, a la Marrama, “presumptive authority”) and
whether there is or should be a federal common law of bankruptcy.”’
While anything approaching a comprehensive discussion of these issues
is beyond the scope of this article, regardless of if and how the broader is-
sue is eventually decided, the First Circuit’s use of “presumptive authori-
ty” to curtail a debtor’s absolute right to convert under § 706(a) is wrong.

While not specifically identified as such, it seems that the First Circuit
presumes that the bankruptcy courts have “presumptive authority” and
seems to find the source of this power in § 105(a), which the First Circuit
incorrectly refers to as the Code’s “anti-abuse” provision.

But section 105(a) is not a general “anti-abuse” provision as presumed
by the First Circuit, nor is it a roving commission to do equity.”® Rather,
§ 105(a) gives the bankruptcy courts specific enumerated powers™; it cer-
tainly does not “loom large” enough to serve as a proper predicate to
override statutory mandate. Nor is there some other source of general eq-
uitable or extrastatutory power for bankruptcy courts.”” Ultimately,
“whatever equitable powers remain in the bankruptcy courts must and

can only be exercised within the confines of the Bankruptcy Code.”®!

IV. FIRST PRINCIPLE OF STATUTORY INTERPRETATION

There are myriad maxims and canons of statutory interpretation,®” but
it is basic that the words used in a statute are fundamental to understand-
ing it. Congress “says in a statute what it means and means in a statute
what it says there.”® Statutes should be read and understood as written,
and should be applied as drafted except in “rare cases [in which] the liter-
al application of a statute will produce a result demonstrably at odds with
the intentions of its drafters.”** When “the statute’s language is plain, ‘the
sole function of the courts’”—at least where the disposition required by
the text is not absurd—‘is to enforce it according to its terms.””® “[T]he
rules which are to aid doubtful meanings need no discussion” when the
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statutory language is clear and unambiguous.® “[W]hen the terms of a
statute are clear, its language is conclusive and courts are not free to re-
place that clear language with an un-enacted legislative intent.”®’ Certain-
ly, courts are not free to replace clear language with unenunciated, myste-
riously divined legislative intent.

Only on the rare occasions®® when a literal reading of a statute produc-
es an outcome that is clearly “demonstrably at odds” with clearly ex-

pressed congressional intent to the contrary®*—and there is a “strong pre-
sumption that Congress expresses its intent through the language it
chooses”’—or when the plain meaning results in an outcome that can
truly be characterized as absurd, i.e., “so gross as to shock the general

moral or common sense,”’! should courts look beyond the statute’s lan-
guage and attempt to divine legislative intent. Otherwise, courts should
presume that the clear meaning expresses that intent.

As another court stated:

[S]tatutory terms are often “clarified by the remainder of the statuto-
ry scheme—because the same terminology is used elsewhere in a
context that makes [their] meaning clear, or because only one of the
permissible meanings produces a substantive effect that is compati-

ble with the rest of the law.”’?

V. THE MEANING OF § 706(a) IS CLEAR FROM ITS TEXT

Emphasizing “may” and “at any time” in § 706(a) and ignoring the more
obviously fundamental “the debtor,” as the First Circuit did in Marrama,
misses the point. “The debtor” is the subject of the operative sentence in
§ 706(a)—“The debtor may convert a case under this chapter...” This basic
point of grammar is relevant to the correct interpretation of § 706(a).

Unlike § 706(b), which speaks to what the court “may” do by exercis-
ing its discretion in cases of involuntary conversion, and § 706(c), which
speaks to what the court “may not” do—it may not convert a case under
Chapter 7 to one under Chapter 12 or 13 unless the debtor requests such
conversion—¢§ 706 (a) speaks to what the debtor may do, leaving the de-
cision to convert to the debtor. The language itself confirms that any pur-

ported exercise of discretion by the court is improper.”

Some courts denying conversion under § 706(a) strangely find justification
from the absence in that section of any reference to the court at all. These
courts blithely reason that while § 706(a) “states that a debtor ‘may’ convert
his case” it “does not state that the Court ‘shall’ honor his request.”’* This
glib contention is illogical and at odds with established principles.
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The First Circuit in Marrama makes a less stark, though equally incor-
rect, contention:

the statutory interpretation proffered by the trustee is bolstered as
well by a comparison between Bankruptcy Code § 706(a) and
§ 1307(b), for example, which provides that “[o]n request of the
debtor at any time, if the case has not been converted under section
706, 1112, or 1208 of this title, the court shall dismiss a case under
this chapter.” (Emphasis added.) Subsection 1307(b) demonstrates
that Congress well understood how to draft statutory language
which left no (or at least considerably less) discretion in the bank-
ruptcy court to deny a chapter 13 debtor’s request. The fact that sub-
section 706(a) contains no such imperative language strongly sug-
gests that it confers a more restricted right upon the debtor, and that
the bankruptcy court presumptively retains its discretionary preroga-

tive to deny conversion in some circumstances.”

Because § 706(a) designates the debtor as the particular party who can
take the specific action of converting, it is clear that the debtor alone
makes the determination whether to convert. It is well-settled that when a
statute specifies the party granted the right to invoke the provision only

that party may act.’® This principle was applied by the Supreme Court in
Hartford Underwriters Ins. Co. v. Union Planters Bank, NA.”

In Hartford Underwriters, the Court interpreted § 506(c)’® and held
that administrative creditors do not have the right to recover their claims
from a secured creditor’s collateral. Rather, the Court held that the right
to surcharge collateral belongs exclusively to the trustee, because, among
other things, the language of that statute specifies “the trustee” as the par-
ty that “may recover from property securing an allowed secured claim...”
The Court explained:

Several contextual features here support the conclusion that exclu-
sivity is intended. First, a situation in which a statute authorizes spe-
cific action and designates a particular party empowered to take it is
surely among the least appropriate in which to presume nonexclu-
sivity. Where a statute names the parties granted [the] right to invoke
its provisions, such parties only may act....

Second, the fact that the sole party named—the trustee—has a unique
role in bankruptcy proceedings makes it entirely plausible that Con-
gress would provide a power to him and not to others. Indeed, had no
particular parties been specified—had § 506(c) read simply “[t]here
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may be recovered from property securing an allowed secured claim
the reasonable, necessary costs and expenses, etc.”—the trustee is
the most obvious party who would have been thought empowered to
use the provision. It is thus far more sensible to view the provision
as answering the question “Who may use the provision?” with “only
the trustee” than to view it as simply answering the question “May

the trustee use the provision?” with “yes.””

In the same way, in the context of § 706(a) it is most sensible to view
the provision as empowering the debtor and the debtor alone to make the
determination whether to convert. Where a section of the Bankruptcy
Code specifically denominates “the debtor” as the party that “shall” or
“may” perform a certain act, that act must be preformed by the debtor (in
the case of “the debtor shall”)*® or the right to perform the act belongs to
the debtor alone to exercise or not as he or she chooses (in the case of
“the debtor may”).}!

That “the debtor” is the subject of § 706(a) shows the fallacy of the
comparison made by the First Circuit in Marrama and by other courts be-
tween § 706(a) and § 1307(b) and other Bankruptcy Code sections that
employ “the court” as the subject. In § 1307(b),*? the subject of the oper-
ative sentence is “the court”—*"“the court shall dismiss”—not “the debt-
or.”® In § 706(a), the debtor is the subject, and as such, it is the debtor
who performs the action of the predicate, i.e., the debtor is the one who
“may convert.” The subject of § 1307(b) is “the court,” and it is the court
that performs the action of the predicate, i.e., the court is the one that
“shall dismiss.”

Interestingly, the First Circuit’s analogy to § 1307(b) seems driven, at
least in part, by the BAP’s reliance® on In re Ponzini,*> in which the court
incorrectly recites that § 706(a) states that the “court ‘may’ convert a case
at any time.”® before embarking on a comparison of § 706(a) and
§ 1307(b), which, in contrast to § 706(a), does say “the court may.” Section
706(a) does not even mention “the court.” The error in Ponzini helps to il-
lustrate that interpreting § 706(a) as conferring an absolute right is not in-
consistent with (and certainly not precluded by) the language of § 1307(b).

The bankruptcy court in Ponzini explained

most importantly, § 706(a) states that the court “may” convert a case
at any time. The statute’s use of the verb “may” rather than “shall”
supports the view that the right granted by § 706(a) is presumptive
rather than absolute... In Marcakis, the Bankruptcy Court compared
the permissive language of § 706(a) to the mandatory language of 11
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U.S.C. § 1307(b) which provides that the court shall dismiss a case
under Chapter 13 upon request of the debtor at any time provided the
case has not previously been converted. /d. The Marcakis court con-
cluded that, “[S]imply put, ‘shall’ means ‘must,” something mandato-
ry, and ‘may’ connotes the permissive, the possible; and when turning
to section 706, subsections (b) and (c¢) of section 706 speak of what a
court ‘may’ do concerning conversion.” Id. See also In re Hauswirth,
242 B.R. 95, 96 n. 2 (Bankr.N.D.Ga.1999) (“Congress demonstrated
its ability to accord debtors a virtually absolute right in § 1307(b), The
difference in the language in [§ 706(a) and § 1307(b)] supports a con-

clusion that they should be interpreted differently.”).%’

If § 706(a) did provide that “the court may,” then it would make sense to rea-
son that § 706(a)’s use of “may” rather than § 1307(b)’s use of “shall” (as in
§1307(b)’s “the court shall”) was intended to give the court discretion in re-
spect of a motion to convert under § 706(a). Section 706(a) says “the debtor
may,” however, making comparison with § 1307(b) irrelevant except to show
the importance of correctly identifying the subject of the statute.®®

“May” as indicating “permissive” and “shall” as indicating “mandatory”
are not at odds with a plain meaning interpretation of 706(a) as conferring
on the debtor an absolute right to convert. Changing “may” to “shall” in
§ 706(a)—“the debtor shall convert”—would require the debtor to convert,
make conversion mandatory, and make the statute nonsensical.

VI.THE RULES ARE CLEAR

The Federal Rules of Bankruptcy Procedure highlight the distinction
between § 706(a) and other sections providing, subject only to enumerat-
ed statutory exceptions, an absolute right to the debtor to convert or
dismiss® and provisions like § 706(b) dealing with a request for conver-
sion by a “party in interest,” which may be granted by the court. Rule
1017(f) of the Federal Rules of Bankruptcy Procedure provides in rele-
vant part:

(f) Procedure for dismissal, conversion, or suspension

(1)  Rule 9014 governs a proceeding to dismiss or suspend a case,
or to convert a case to another chapter, except under
§§ 706(a), 1112(a), 1208(a) or (b), or 1307(a) or (b).

(2)  Conversion or dismissal under §§ 706(a), 1112(a), 1208(b),
or 1307(b) shall be on motion filed and served as required by
Rule 9013.
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Proceedings governed by Rule 9014°° are denominated contested matters
and are substantially more plenary than matters brought on by motion

governed by Rule 9013 of the Federal Rules of Bankruptcy Procedure,’!
incorporating many of Part VII’s (and the Federal Rules of Civil Proce-
dure’s) rules with respect to pleading, parties, and discovery. Mandating
that the procedural tools and protections of contested matters do not ap-
ply to a debtor’s motion to convert under § 706(a) is consistent with an
“absolute right” reading of that provision.’*

The First Circuit, while purporting to find the applicability of Rules
“inconclusive” and rejecting the trustee’s notion that “the fact that the

debtor must file a ‘motion,” rather than a mere ‘notice,” suggests that the

debtor’s right to convert is conditional, not absolute,”* nevertheless ob-

serves that Rule 1017(f)(2) “is in no sense incompatible with an interpre-
tation which includes debtor bad faith as among the conceivable contest-

ed matters to be addressed at the hearing.”** The First Circuit has it exact-
ly wrong in this connection. The Bankruptcy Rules “shall not abridge,

enlarge, or modify any substantive right”””> While it makes sense that
conversion pursuant to § 706(a) requires a motion so that any question re-
garding eligibility of the debtor as specifically enumerated in § 706(a)
and (d) can be dealt with, the requirement of a motion governed by Rule
9013 does not allow the court to unilaterally expand its power and modify

the debtor’s absolute substantive right to convert created by § 706.7

CONCLUSION
The fate of the issue is in the hands of the Supreme Court.
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NOTES

1. In re Marrama, 430 F.3d 474, Bankr. L. Rep. (CCH) P 80382 (1st Cir. 2005), cert.
granted, 126 S. Ct. 2859, 165 L. Ed. 2d 894 (U.S. 2006). Argument before the Supreme Court was
held on November 6, 2006. A transcript of the oral argument can be found at Marrama v. Citizens
Bank of Massachusetts, 2006 WL 3230268 (U.S. 2006).

2. §706(a) of the Bankruptcy Code (11 U.S.C.A. § 101, et seq.).

3. The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA)
added § 1325(a)(7) to the Bankruptcy Code. That section requires that for a Chapter 13 plan to be
confirmed, “the action of the debtor in filing the petition was in good faith.”
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4.  Section 706(a) provides:

The debtor may convert a case under this chapter to a case under chapter 11, 12, or 13 of this
title at any time, if the case has not been converted under section 1112, 1208, or 1307 of this
title. Any waiver of the right to convert a case under this subsection is unenforceable.

5. Section 706(d) provides:

Notwithstanding any other provision of this section, a case may not be converted to a case
under another chapter of this title unless the debtor may be a debtor under such chapter.

6. See Matter of Martin, 87 B.R. 20 (E.D. La. 1988), order aft’d, 880 F.2d 857, 19 Bankr. Ct.
Dec. (CRR) 1143, Bankr. L. Rep. (CCH) P 73169 (5th Cir. 1989) (§ 706(a) gives Chapter 7 debtor the
absolute right to convert to Chapter 13 so long as debtor has not previously converted case; court has
no discretion to deny debtor’s right to conversion); In re Croston, 313 B.R. 447, Bankr. L. Rep. (CCH)
P 80155 (B.A.P. 9th Cir. 2004) (absolute one-time right to convert from Chapter 7 to Chapter 13, but if
egregious facts exist, the case may be reconverted back to Chapter 7 for cause); Pequeno v. Schmidt,
307 B.R. 568 (S.D. Tex. 2004), aff’d, 126 Fed. Appx. 158 (5th Cir. 2005) (though explaining that there
are “no simple answers in this area,” the court held that the debtor had the right to convert his Chapter 7
case to Chapter 13 notwithstanding allegations of bad faith and concerns about protecting the integrity
of the bankruptcy system); In re Miller, 303 B.R. 471 (B.A.P. 10th Cir. 2003) (reviewing cases discuss-
ing denial of conversion to Chapter 13 because of lack of good faith and concluding “that a bankruptcy
court may not exercise its discretion and impose requirements upon the conversion process other than
those delineated in the plain language of § 706 “one-time absolute right to convert from Chapter 7 to
Chapter 13); In re Hansen, 316 B.R. 505, 52 Collier Bankr. Cas. 2d (MB) 1747 (Bankr. N.D. I11. 2004)
(Chapter 7 debtor has an absolute right to convert to Chapter 13 provided there has been no prior con-
version; however, in this case, the debtor exceeded the eligibility limits and the conversion was denied);
In re Carrow, 315 B.R. 8, 53 Collier Bankr. Cas. 2d (MB) 14 (Bankr. N.D. N.Y. 2004) (debtor had an
absolute right to convert her Chapter 7 case to Chapter 13, notwithstanding the debtor’s asserted bad
faith in seeking to prevent the Chapter 7 trustee from selling her real property); In re Gibbons, 280 B.R.
833, 39 Bankr. Ct. Dec. (CRR) 246, 48 Collier Bankr. Cas. 2d (MB) 907 (Bankr. N.D. Ohio 2002)
(“[t]he terms of § 706(a) are not ambiguous and the plain meaning of the section is that a debtor has the
automatic right to convert to chapter 13 so long as the case has not previously been converted to a chap-
ter 7 and the debtor is eligible for relief under chapter 13”’; court noted that the parties may move to
reconvert the case back to Chapter 7 for cause); In re Widdicombe, 269 B.R. 803, 38 Bankr. Ct. Dec.
(CRR) 192, 47 Collier Bankr. Cas. 2d (MB) 965, Bankr. L. Rep. (CCH) P 78556 (Bankr. W.D. Ark.
2001) (debtor who had not previously converted her case had an absolute right to convert from Chapter
7 to Chapter 13 provided she met the eligibility requirements); In re Little, 245 B.R. 351 (Bankr. E.D.
Mo. 2000) (appeal dismissed, In re Little, 253 B.R. 427 (B.A.P. 8th Cir. 2000)) (Chapter 7 debtor filed
false and misleading information in her schedules; after the Chapter 7 trustee discovered this informa-
tion, the debtor moved to convert to Chapter 13 before her discharge was granted; court permitted con-
version because of debtor’s “one time right to convert” and stated that the trustee could seek a
reconversion as part of the Chapter 13 confirmation process); In re Cavaliere, 238 B.R. 247, 34 Bankr.
Ct. Dec. (CRR) 1180, 42 Collier Bankr. Cas. 2d (MB) 1384 (Bankr. W.D. N.Y. 1999) (after a creditor
filed a nondischargeability proceeding in a Chapter 7 case, debtor converted the case to Chapter 13; the
bankruptcy court stated that the debtor properly exercised her absolute right to convert and did not
manipulate the bankruptcy process by the conversion); In re Estrada, 224 B.R. 132, 40 Collier Bankr.
Cas. 2d (MB) 1015, Bankr. L. Rep. (CCH) P 77819 (Bankr. S.D. Cal. 1998) (provided the case has not
been converted previously to Chapter 7 from another chapter, absolute right of debtor to convert to
Chapter 13).

7. 11 US.C.A. § 1325(a)(4).
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8. Inre Meza, 467 F.3d 874, 877, Bankr. L. Rep. (CCH) P 80749, 98 A.F.T.R.2d 2006-7364
(5th Cir. 2006) (under Chapter 13, individual debtors may “amortize their debts out of future earn-
ings” and thus avoid a complete discharge of those debts under Chapter 7).

9. In re Fuller, 346 B.R. 472, 474 (Bankr. S.D. Ill. 2006); In re Fuger, 347 B.R. 94, 99,
Bankr. L. Rep. (CCH) P 80774 (Bankr. D. Utah 2006).

10. In addition to Marrama, cases on this side of the issue include: In re Copper, 426 F.3d 810, 54
Collier Bankr. Cas. 2d (MB) 1769, Bankr. L. Rep. (CCH) P 80376, 2005 FED App. 0417P (6th Cir.
2005) (bankruptcy court may deny a debtor’s request to convert from Chapter 7 to Chapter 13 when
bad faith exists, e.g., the debtor has the ability to pay and has been dishonest; if a Chapter 13 petition
may be dismissed for lack of good faith, it is logical to conclude that conversion to Chapter 13 may be
denied in absence of good faith); In re Neely, 334 B.R. 863 (S.D. Tex. 2005) (although a Chapter 7
debtor has a one-time presumptive right to convert a previously unconverted case to Chapter 13, con-
version may be denied due to the debtor’s bad faith; in this case, the appellate court remanded the mat-
ter to the bankruptcy court for a factual determination); Gulley v. DePaola, 301 B.R. 361 (M.D. Ala.
2003) (a debtor who is ineligible for Chapter 13 relief may not convert her Chapter 7 case; conversion
was denied when the debtor did not have sufficient regular income); In re Porreco, 333 B.R. 310
(Bankr. W.D. Pa. 2005) (after a Chapter 7 trustee moved to settle a cause of action involving the
debtor’s divorce proceeding, the debtor converted her case to Chapter 13; although the court agreed that
conversion from Chapter 7 to Chapter 13 may be denied in appropriate circumstances, in this instance
conversion was proper); In re Kuhn, 322 B.R. 377 (Bankr. N.D. Ind. 2005) (although a debtor does not
have an absolute right to convert a Chapter 7 case to a Chapter 13 case, conversion should only be
denied in extreme circumstances; the trustee’s request to reopen a previously dismissed Chapter 7 case
of the debtor’s husband and consolidate it with the debtor’s Chapter 7 case did not warrant denial of the
conversion request); In re Kuntz, 233 B.R. 580, 41 Collier Bankr. Cas. 2d (MB) 1029 (B.A.P. 1st Cir.
1999) (debtor’s right to convert from Chapter 7 to Chapter 13 may be denied in “extreme circum-
stances”; however, in this instance no evidence existed to support a conclusion that the debtor inten-
tionally hid an asset); Martin v. Cox, 213 B.R. 571 (E.D. Ark. 1996), judgment aff’d, 116 F.3d 480 (8th
Cir. 1997) (debtor’s bad faith in Chapter 7 filing, fraudulent representations to the court, and abuse of
the Bankruptcy Code constituted “extreme circumstances” that prohibited conversion to Chapter 13);
In re Wampler, 302 B.R. 601, 41 Bankr. Ct. Dec. (CRR) 257 (Bankr. S.D. Ind. 2003) (a bankruptcy
court has discretion to deny a motion to convert from Chapter 13 to Chapter 7 in order to prevent an
abuse of process by a dishonest debtor; if a party establishes bad faith by a preponderance of evidence,
in this instance by showing the debtor’s refusal to turn over funds to the trustee, conversion may be
denied); In re Brown, 293 B.R. 865, 41 Bankr. Ct. Dec. (CRR) 121, 50 Collier Bankr. Cas. 2d (MB)
860 (Bankr. W.D. Mich. 2003) (a debtor’s requested conversion from Chapter 7 to Chapter 13 may be
denied when the request lacks good faith; if an initial Chapter 13 petition may be dismissed for lack of
good faith, it is logical that a requested conversion to Chapter 13 may also be denied for lack of good
faith); In re Carter, 285 B.R. 61, 40 Bankr. Ct. Dec. (CRR) 111 (Bankr. N.D. Ga. 2002) (a bankruptcy
court has the discretion to deny a debtor’s request to convert from Chapter 7 to Chapter 13 if “extreme
circumstances” exist; however, because the court was not persuaded that the debtor was “trying to
escape her obligations,” the conversion was permitted); In re Gallagher, 283 B.R. 604 (Bankr. M.D. Fla.
2002) (the court may deny a debtor’s request to convert to Chapter 13; the court focuses on the debtor’s
goal in seeking conversion and whether there exists an honest effort to repay creditors from future earn-
ings); In re Ponzini, 277 B.R. 399, Bankr. L. Rep. (CCH) P 78648 (Bankr. E.D. Ark. 2002) (“a debtor’s
right to convert is presumptive and should be granted if the court finds it is appropriate under the Bank-
ruptcy Code”; however, extreme circumstances showing a debtor’s bad faith and abuse of the bank-
ruptcy system will warrant denial of a requested conversion); In re Porter, 276 B.R. 32 (Bankr. D.
Mass. 2002) (the debtor’s misrepresentations in her schedules, the uncertain contributions to be made
by family members to fund the plan, and the pending adversary proceedings brought by the Chapter 7
trustee to object to the debtor’s discharge and to recover a fraudulent conveyance, are extreme circum-
stances that warrant denial of the debtor’s request to convert the case to Chapter 7); In re Krishnaya,
263 B.R. 63 (Bankr. S.D. N.Y. 2001) (debtor’s right to convert to Chapter 13 under § 706(a) is “pre-
sumptive” but not absolute; fact that debtor’s request for conversion was motivated by his desire to
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profit from broader discharge provisions under Chapter 13 and unlikelihood that debtor could propose
a confirmable Chapter 13 plan did not create exceptional circumstances that would require denial of
debtor’s motion to convert); In re Pakuris, 262 B.R. 330, 37 Bankr. Ct. Dec. (CRR) 242, 46 Collier
Bankr. Cas. 2d (MB) 456 (Bankr. E.D. Pa. 2001) (debtor’s right to convert from Chapter 7 to Chapter
13 is not absolute; court must consider the “totality of the circumstances” when deciding whether con-
version is appropriate in a particular case); In re Johnson, 262 B.R. 75 (Bankr. E.D. Ark. 2001) (misrep-
resentations in debtor’s Chapter 7 financial statements and prima facie evidence showing that debtor
made several fraudulent transfers and concealed assets constitute “extreme circumstances” that justify
denial of debtor’s motion to convert to Chapter 13); In re Kelly, 261 B.R. 785 (Bankr. M.D. Fla. 2001)
(debtor’s absolute right to convert from Chapter 7 to Chapter 13 will be limited only in instances where
the conversion constitutes an “abuse of the system” or would “result in great prejudice to creditors”;
although debtors’ motion to convert was based solely on desire to avoid loss of nonexempt assets, con-
duct was not egregious enough to justify denial of right to convert); In re Marcakis, 254 B.R. 77, 44
Collier Bankr. Cas. 2d (MB) 1819 (Bankr. E.D. N.Y. 2000) (the language of § 706(a) does not give a
debtor the absolute right to convert from Chapter 7 to Chapter 13; after a Chapter 7 discharge is
received there are no dischargeable debts to be addressed by a Chapter 13 plan and conversion is futile
and not in furtherance of the public policy underlying Chapter 13); In re Mosby, 244 B.R. 79, 35 Bankr.
Ct. Dec. (CRR) 165, 43 Collier Bankr. Cas. 2d (MB) 1234, Bankr. L. Rep. (CCH) P 78108 (Bankr.
E.D. Va. 2000) (conversion from Chapter 7 to Chapter 13 will be denied “only in the most egregious
circumstances”; nothing in the Code prohibits converting a case to Chapter 13 after a Chapter 7 dis-
charge is granted; although a discharge may be set aside under Bankruptcy Rule 9024, which incorpo-
rates Fed. R. Civ. P. 60(b), evidence did not support setting aside prior discharge order); In re Dews, 243
B.R. 337 (Bankr. S.D. Ohio 1999) (a debtor’s right to convert to Chapter 13 is not absolute; a bank-
ruptcy court should make a preliminary inquiry as to whether a debtor’s proposed plan would meet the
confirmation requirements before permitting the conversion); In re Sully, 223 B.R. 582 (Bankr. M.D.
Fla. 1998) (right to convert from Chapter 7 to Chapter 13 is not absolute when debtor seeks to convert
for improper purpose); In re Thornton, 203 B.R. 648 (Bankr. S.D. Ohio 1996) (court denies debtors’
request to convert from Chapter 7 to Chapter 13 based upon lack of good faith; debtors were dishonest
by failing to schedule assets and liabilities, testifying untruthfully regarding sale of jewelry and mini-
mizing value of property on schedules); In re Martin, 199 B.R. 175 (Bankr. E.D. Ark. 1996) (court
denies request to convert from Chapter 7 to Chapter 13 because of debtor’s dishonesty and bad faith);
In re Safley, 132 B.R. 397 (Bankr. E.D. Ark. 1991) (motion of debtor to convert case from Chapter 7 to
Chapter 13 after all debts were discharged denied, as there were no debts to be dealt with); In re Calder,
93 B.R. 739 (Bankr. D. Utah 1988), order rev'd, (Nov. 14, 1989) (acknowledging that Chapter 7 debtor
has one-time absolute right to convert to Chapter 13, nonetheless denies debtor’s motion to convert to
“prevent the debtor from further abuse of the system”; debtor was attorney who had been debtor in
three prior Chapter 13 cases, two of which were dismissed for bad faith filing; Chapter 7 trustee had
collected sufficient funds to satisfy creditors in full); In re Blanchette, 54 B.R. 890 (Bankr. D. R.I.
1985) (dismisses Chapter 7 case notwithstanding debtor’s assertion of right to convert to Chapter 13;
debtor’s ineligibility for discharge in Chapter 7 case because of prior Chapter 7 discharge within six
years is cause for dismissal of Chapter 7 case but does not affect debtor’s right to seek further Chapter
13 relief).

11. Marrama, 430 F.3d at 478.

12. See, e.g, cases cited in note 11 infra.

13. The First Circuit observed that Mr. Marrama “comports in all material respects with the

classic profile of playing fast and loose with the bankruptcy process.” Marrama, 430 F.3d at 482.
As iterated by that court:

First, Marrama engaged in prepetition transfers of valuable property with the acknowledged
intention of insulating the transfers from creditors, submitted a chapter 7 petition, then omitted
to mention these same assets and transfers in the bankruptcy schedules, presumably in the
expectation that the chapter 7 trustee would not discover their concealment. As the effort at cam-
ouflage failed, Marrama moved to convert the case to chapter 13, predicated upon the uncorrob-
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orated assertion that he was receiving regular income sufficient to entitle him to protection
under chapter 13. Conveniently, the instant conversion (which Marrama characterizes as an
“absolute” matter of right impregnable to challenge either by the trustee or the bankruptcy
court) would divest the chapter 7 trustee of any authority to act in behalf of the estate to safe-
guard its assets. See Bankruptcy Code § 348(e), 11 U.S.C. § 348(e). Thus, in the event the
debtor were to succeed in securing confirmation of a chapter 13 plan, he could reacquire his
interest in “property of the estate,” as well as the concealed property.

Marrama, 430 F.3d at 482 (italics in original).

While the desire to protect the integrity of the bankruptcy process (and innocent creditors)
from the “fast and loose” debtor is timeless, the First Circuit’s concern of the results of confirma-
tion of a Chapter 13 plan under circumstances like those in Marrama is likely irrelevant after
BAPCPA. See 11 U.S.C.A. § 1325(a)(7) (requiring good faith in commencing the case as a pre-
requisite to confirmation of Chapter 11 plan).

14. Pequeno, 307 B.R. at 578.

15. See The Federalist No. 51; In re Porras, 188 B.R. 375, 28 Bankr. Ct. Dec. (CRR) 155, 34
Collier Bankr. Cas. 2d (MB) 1123 (Bankr. W.D. Tex. 1995); Carrow, 315 B.R. 8.

16. 11 US.C.A. § 1325(a)(4).
17. See discussion in text at notes 8-10.

18. Absolute, subject only to § 706(a)’s proviso regarding previous conversion, and § 706(d)’s
caveat regarding the debtor’s eligibility for the chapter to which it will convert.

19. Porras, 188 B.R. at 379, n.4; see also Badaracco v. C.I.R., 1984-1 C.B. 254, 464 U.S. 386, 104
S. Ct. 756, 78 L. Ed. 2d 549, 84-1 U.S. Tax Cas. (CCH) P 9150, 53 A.FT.R.2d 84-446 (1984) (courts
are not authorized to rewrite a statute because they might deem its effect susceptible to improvement).

20. More detailed iterations of the facts can be found in the Petitioner’s Brief at 2006 WL
2317066 and at “liibulletin: Supreme Court Oral Argument Previews: Marrama v. Citizens Bank
of Massachussets” and “On the Docket- Marrama, Robert v. Citizens Bank of Massachusetts, et
al.,” copies of which can found at http://supct.law.cornell.edu/supct/cert/05-996.html and http://
docket.medill.northwestern.edu/archives/003720.php, respectively.

21. Marrama, 430 F.3d at 476.
22. Marrama, 430 F.3d at 476.
23. Marrama, 430 F.3d at 476.
24. Marrama, 430 F.3d at 476.
25. Marrama, 430 F.3d at 476.
26. Marrama, 430 F.3d at 476.
27. Marrama, 430 F.3d at 476.
28. Marrama, 430 F.3d at 476.
29. Marrama, 430 F.3d at 476.
30. Marrama, 430 F.3d at 476.

31. “Marrama neither requested an evidentiary hearing, nor has he yet identified what additional
material evidence could or would have been adduced at such a hearing.” Marrama, 430 F.3d at 483.

32. Marrama, 430 F.3d at 477.

33. Marrama, 430 F.3d at 477. Marrama appealed from the order of the First Circuit, and cert. was
granted, Marrama v. Citizens Bank of Massachusetts, 126 S. Ct. 2859, 165 L. Ed. 2d 894 (U.S. 2006).
The BAP’s decision is reported at In re Marrama, 313 B.R. 525, Bankr. L. Rep. (CCH) P 80164 (B.A.P.
1st Cir. 2004), aft’d, 430 F.3d 474, Bankr. L. Rep. (CCH) P 80382 (1st Cir. 2005), cert. granted, 126 S.
Ct. 2859, 165 L. Ed. 2d 894 (U.S. 2006). Following Mr. Marrama’s appeal, the Maine property was
sold, see In re Marrama, 316 B.R. 418, 421-22, 52 Collier Bankr. Cas. 2d (MB) 1768 (B.A.P. 1st Cir.
2004) (holding that Marrama’s power to revoke the trust became property of the Chapter 7 estate, exer-
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cisable by the Chapter 7 trustee), and Mr. Marrama was denied a Chapter 7 discharge, In re Marrama,
331 B.R. 10, 54 Collier Bankr. Cas. 2d (MB) 245 (D. Mass. 2005), aff’d, 445 F.3d 518, 55 Collier
Bankr. Cas. 2d (MB) 1826, Bankr. L. Rep. (CCH) P 80497 (1st Cir. 2006) (finding that Marrama had
“intent to defraud” creditors, see 11 U.S.C.A. § 727(a)(2)).

34. Marrama, 430 F.3d at 477 (“As always, first we must inquire whether the plain language
of subsection 706(a) resolves the interpretive issue, and if so, its manifest meaning must control”).

35. Marrama, 430 F.3d at 476 (quoting 11 U.S.C.A. § 706(a)).

36. “Thus, section 706 imposes two plainly expressed limitations upon a debtor’s right to
convert: the debtor (i) must not previously have converted the case; and (ii) must meet the eligibil-
ity requirements for the chapter to which he intends to convert, see 11 U.S.C. § 706(d).” Marrama,
430 F.3d at 476.

37. Marrama, 430 F.3d at 476.
38. Marrama, 430 F.3d at 477.
39. Marrama, 430 F.3d at 477.
40. Marrama, 430 F.3d at 478.
41. Section 105(a) provides:

The court may issue any order, process, or judgment that is necessary or appropriate to
carry out the provisions of this title. No provision of this title providing for the raising of an
issue by a party in interest shall be construed to preclude the court from, sua sponte, taking
any action or making any determination necessary or appropriate to enforce or implement
court orders or rules, or to prevent an abuse of process.

42. Marrama, 430 F.3d at 478 (citations omitted).

43. Marrama, 430 F.3d at 478 (quoting statute).

44. Marrama, 430 F.3d at 478.

45. Marrama, 430 F.3d at 479.

46. Marrama, 430 F.3d at 479.

47. Marrama, 430 F.3d at 479.

48. The proper effect of the waiver language in § 706(a)’s second sentence is beyond the
scope of this article.

49. Marrama, 430 FE3d at 480. Assuming, however, for the sake of argument, that “[§] 706(a)
were ambiguous,” the First Circuit next discusses its “legislative history and the underlying policies
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